IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH S. KUHNS, on behal f of . CIVIL ACTI ON
herself and all others :
simlarly situated
NO 97-5981
VS.

CORESTATES FI NANCI AL CORP. , :
Successor to MERI DI AN BANCORP, | NC. :
Successor to the FIRST NATI ONAL
BANK OF ALLENTOMN

VEMORANDUM AND ORDER

JOYNER, J. Mar ch , 1998

This case has been brought before the Court on notion of
Def endant, CoreStates Financial Corp. to dismss the plaintiff's
conpl ai nt and for sanctions pursuant to Fed. R Civ.P. 11. For the
reasons which follow, the notion to dism ss shall be granted, the
notion for sanctions shall be denied and the plaintiff's conpl ai nt
di sm ssed with prejudice.

Backagr ound

This matter has its origins inaprofit sharing and retirenent
trust plan ("the plan") which was created in 1954 for the benefit
of the enployees of the First National Bank of Allentown,
Pennsyl vani a. According to the allegations in the plaintiff's
conplaint, in January, 1984, First National nerged with Meridian
Bancorp, Inc., which was itself subsequently acquired in 1996 by
def endant CoreStates Financial. Plaintiff contends that

CoreStates (as the successor to both Meridian and First National of



Al | entown) assuned control over the plan and, as trustee for a
group of fifteen or nore other pension trusts maintained by it for
the benefit of its own or the enpl oyees of other banks to which it
succeeded in interest, "took" the assets, interest and proceeds
fromthe First National plan and used themto make paynents to the
beneficiaries of the other trusts. Plaintiff further alleges that
t he amount "taken" to date is nore than $35, 000,000 and that the
taking was in violation of the Enpl oyee Retirenent |Incone Security
Act ("ERISA"), 29 U S.C. 81103, et. seaq.

I n response, defendant noves to dism ss plaintiff's conpl ai nt
under Fed.R Cv.P. 12(b)(6) on the grounds that her clains were
fully litigated in a prior action before Judge Cahn of this Court
and the Third Circuit Court of Appeals. In that case, which was
docketed in the District Court at No. 92-4065 and in the Third
Crcuit at Nos. 94-1839 and 94-1869, plaintiff, along with two
other retired enployees of the First National Bank of Allentown,
i kew se sought paynent of the plan's assets and funds to the
menbers of the proposed plaintiff class (enployees and/or forner
enpl oyees of First National of Allentown and/or Meridian Banks) in
di rect proportion to each person's account bal ance as of Decenber,
1970, when First National switched froma profit sharing planto a
defined benefit plan. Defendant therefore now asserts that this

action is barred under the doctrine of res judicata.

St andards Governing 12(b)(6) Moti ons

It has | ong been held that the issue of the sufficiency of a

pl eading may be raised by the filing of a notion to dism ss for
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failure to state a cl ai mupon which relief can be granted pursuant
toFed. R Cv.P. 12(b)(6). Inresolving a Rule 12(b)(6) notion, the
courts are to primarily consider the allegations in the conplaint,
al though matters of public record, orders, itens appearing in the
record of the case and exhibits attached to the conpl aint may al so

be taken into account. Chester County Internediate Unit V.

Pennsyl vani a Bl ue Shield, 896 F.2d 808, 812 (3rd Gr. 1990). 1In so

doing, the court nust accept as true the facts alleged in the
conpl aint, together with all reasonable inferences that can be
drawn therefrom and construe themin the light nost favorable to

the plaintiff. Markowtz v. Northeast Land Co., 906 F.2d 100, 103

(3rd Gr. 1990); Hough/Loew Associates, Inc. v. CLXRealty Co., 760

F. Supp. 1141 (E.D.Pa. 1991). The court's inquiry is directed to
whet her the allegations constitute a statenent of a clai m under
Rul e 8(a) and whether the plaintiff has aright to any relief based
upon the facts pled. Dism ssal under Rule 12(b)(6) for failureto
state a claimis therefore |limted to those instances where it is
certain that norelief could be granted under any set of facts that

could be proved. Ransomv. Marazzo, 848 F.2d 398, 401 (3rd Cr.

1988); Angelastro v. Prudential -Bache Securities, Inc., 764 F.2d

939, 944 (3rd Cr. 1985), cert. denied, 470 U S. 935, 106 S. C

267, 88 L.Ed.2d 274 (1985).

Di scussi on

Def endant here noves to dismss plaintiff's conplaint on the

grounds that it is barred pursuant to the doctrine of res judicata.

Under res judicata or claimpreclusion, a final judgnent on the
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nmerits bars a subsequent suit on the sane cause of action by the

same parties and their privies. Edmundson v. Borough of Kennett

Square, 4 F.3d 186, 189-191 (3rd Cir. 1993); Railway Labor

Executives Ass'n. v. Quilford Transportation Industries, Inc., 989

F.2d 9, 11 (1st Cr. 1993). Res judicata will not be defeated by

m nor differences of form parties or allegations where the
controlling issues have been resolved in a prior proceeding in
whi ch the present parties had an opportunity to appear and assert

their rights. Zhang v. Southeastern Financial Goup, Inc., 980

F. Supp. 787, 794 (E.D.Pa. 1997). Thus, res judicata prevents a

party fromprevailing onissues he m ght have but did not assert in

the first action. Geqgory v. Chehi, 843 F.2d 111, 116 (3rd Crr.

1988) .

Federal |law determnes the res judicata effect of a prior

federal court judgnent and holds that in order for the doctrine to

apply, four requirenents nust be net. GQulf Island-1Vv. Blue Streak

Qlf I's Ops, 24 F.3d 743, 746 (5th Gr. 1994): (1) the parties in

the instant action nust be the same as or in privity with the
parties in the prior action in question, (2) the court that
rendered the prior judgnent nust have been a court of conpetent
jurisdiction, (3) the prior action nust have been termnated with
a final judgnment on the nerits, and (4) the sane cl ai mor cause of

action nmust be involved in both suits. 1d.; G eenberg v. Potomac

Health Systens, Inc., 869 F.Supp. 328, 330 (E.D.Pa. 1994).

Appl ying the foregoing to the case at hand and after carefully

reviewing plaintiff's conplaint and Judge Cahn's and the Third



Circuit's orders in Case No. 92-4065, we find that the el enents of

res judi cata have been satisfied and thus dism ssal on this basis

is appropriate. For one, the plaintiff in this action was one of
three plaintiffs in the first action and, as is pled in Y1 of the
conplaint, CoreStates is the successor in interest to First
National Bank of Allentown and Meridian Bancorp. | dentity of
parties has therefore been established.

We al so find that as Case No. 92-4065 was adj udi cated in both
this court andinthe Third Grcuit Court of Appeals, the judgnments
entered in that action were final, nmade on the nerits and were
obvi ously rendered by a court of conpetent jurisdiction. |ndeed,
as the records in that action reflect, follow ng Judge Cahn's
opinion and order of February 8, 1993 granting in l|large part
defendant's (at that time Meridian Bancorp's) sunmary judgnent
notion, plaintiffs sought totake aninterlocutory appeal, but that
request was denied by the Third Circuit. Anon-jury trial was then
held and the court determned that while plaintiffs were not
entitled to both aretirenent and a profit sharing benefit as they
clainmed, the benefits to which they were entitled should be
recal cul ated using a higher rate of interest than that provided in
the defined benefit plan. Plaintiffs then appealed the district
court's grant of summary judgnment on nost of their clains on the
basis of the statute of Iimtations and defendant Meridi an cross-
appeal ed Judge Cahn's non-jury decision. The Third Grcuit, in an
opi nion dated Septenber 8, 1995, affirnmed the grant of summary

j udgnent but reversed the district court's finding that there had
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been a continuing violation of ERI SA such that the statute of
limtations did not apply to plaintiffs' clains as to the anmount of
t heir pension checks recei ved between 1989 and 1992. Instead, the
Third G rcuit concluded that these clainms were also tine-barred
under 81113 of ERISA and reversed and remanded to the district
court with directions to enter judgnent in favor of defendants on
all counts of plaintiffs' conplaint. 1In so ordering, the Third
Circuit further found plaintiffs' allegations that the bank(s) had
"enbezzl ed" their noney to be patently false. (Slip Op., at p. 4).

The Third Grcuit's decision did not end the prior action,
however . After having noved for and been deni ed reconsi deration
by the Third CGrcuit, plaintiffs next noved to neverthel ess conpel
the trustees to pay them benefits and to pay attorneys' fees as
provided in the nowreversed order of the district court. They
al so sought l|eave to file a "supplenental conplaint.” These
notions were naturally both denied. Plaintiffs noved the district
court to reconsider its decision denying these notions, which was
al so deni ed and they thereafter took a second appeal to the Third
Crcuit. Inadditionto summarily affirmng the district court's
denial of the notions to conpel paynents and to anend the
conplaint, on August 14, 1997 the Third Circuit sanctioned
plaintiffs' attorney for causing defendant excessive costs and
expenses pursuant to 28 U. S. C. 8§81927. Inviewof this history, it
is difficult to conceive of a case that has been nore fully and
finally litigated.

Finally and as noted above, the clains set forth in this case
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arevirtually identical to and ari se out of the sane set of alleged
facts and circunstances as those raised in the 92 action.
Plaintiff, in fact, acknow edges this in paragraphs 22-26 of her
conpl aint. However, in an effort to circunvent the application of

res judicata, plaintiff appears to argue that because her clains in

the prior action were found to be barred by the statute of
limtations, they were never fully adjudicated on the nerits.
Plaintiff al so avers that since the assets in the plan woul d by now
have increased to nore than $35,000,000, the defendant bank is
still using this noney "...for its own purposes at this instant, as
it did one m nute ago, one week, one nonth or one or three years
ago." Thus, argues plaintiff, "no statute of limtations, and no
rul e agai nst | aches, can bar seeking a renedy in an action brought
so promptly as this." (Pl's Conplaint, Y22(b)).
W find plaintiff's position to have no nerit whatsoever

| ndeed, the Third Crcuit recently had occasion to consi der such a

continuing harmargunent in Huck on Behalf of Sea Air Shuttle Corp.

v. Dawson, 106 F.3d 45 (3rd Gr. 1997). |In that action, follow ng
the entry of sunmmary judgnent in an antitrust action which arose
out of the Virgin Islands Port Authority's refusal to permt Sea
Air Shuttle Corp. to use its sea plane ranps plaintiff, a Sea Air
shar ehol der, brought a derivative action on behalf of the
Cor poration raising the sanme clains as those which had previously
been dism ssed. Plaintiff asserted that the continued denial of
access to the ranps, although fully in conpliance with the district

court's judgnent, created a new cause of action for liability and
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thus the derivative action was not barred by res judicata.

In flatly rejecting this argunent, the Third Crcuit noted
that this was not a case where there had been a change of
ci rcunst ances concerning material operative facts but instead was
one whereby the sane facts that resulted in the earlier judgnent
had caused conti nued damage. Wi le plaintiff contended there were
i ssues in the second action which were not fully litigated in the
first, those issues could have been raised but were not. Thus,
since the derivative action arose fromthe sane core of operative
facts and circunstances as the earlier suit and given the

undi sputed privity between the parties in both suits, res judicata

was properly applied to bar the second action. See, 106 F.3d at
49-51. Insofar as there also exist identity of parties, facts,
clains and potential clainms in the instant case and conti nued harm
does not give rise to a new cause of action, we al so concl ude that

res judicata operates to bar this action and that it is properly

di sm ssed on this basis.

In addition to requesting dismssal of the plaintiff's
conpl ai nt, CoreStates asks that this Court sanction both plaintiff
and her counsel pursuant to Fed. R CGiv.P. 11 for their re-filing of
t he sanme cl ai ns8 whi ch had previ ously been di sm ssed. Specifically,
def endant seeks a court order directing that plaintiff and her
attorney pay defendant's counsel fees and costs and permanently
enjoining themfromfiling any further actions arising out of or
relating to the facts and clains asserted here and in the prior

| awsui t .



In essence, Rule 11 provides that, in filing a pleading,
notion or other paper with the court, an attorney or party has
certified that to the best of his or her know edge, the pleading,
etc. has not been presented for any inproper purpose (such as to
harass, delay or inpose unnecessary costs), that the clains,
def enses, etc. contained therein have evidentiary support and are
warranted by existing law or by a nonfrivolous argunment for the
extension, nodification or reversal of existing law Fed.R Cv.P.
11(b) (1) - (4). | f, however, after notice and a reasonable
opportunity to respond, the court determ nes that subdivision (b)
has been violated, the court may inpose an appropriate sanction
upon the attorney(s), party(ies) or law firn(s) that are
responsi ble for the violation. Fed. R CGv.P. 11(c).

The purpose of Rule 11 is to deter plaintiffs and defendants
fromfiling papers in court which |lack factual or |egal support in
order to save innocent parties and the courts fromdealing with

frivolous | awsuits. Tenple v. WSAP USA in Texas, 152 F.R D. 591

600 (D.Neb. 1993). M staken judgnent, ignorance of the |aw, or
personal belief with regard to what the |aw should be do not
provide the attorney with an excuse or defense if the | awer who
signed the pleading failed to nmake a reasonable inquiry into the
facts and | aw supporting the pleading before it is filed. |Id.
Thus, the principal goal of Rule 11 sanctions is deterrence wth

conpensation being a secondary goal. Olett v. G ncinnati

M crowave, Inc., 954 F.2d 414, 419 (6th Gr. 1992). Since its

anendment in 1993, the decision whether to i ssue sancti ons under
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the rule rest within the court's discretion. Anyanwu v. Col unbia

Broadcasting System Inc., 887 F.Supp. 690, 694 (S.D.N. Y. 1995);

Capp v. LeBoeuf, Lanb, Leiby & MacRae, 862 F. Supp. 1050, 1062

(S.D.N. Y. 1994), both citing Knipe v. Skinner, 19 F.3d 72, 78 (2d

Cr. 1994). As a result, the 1993 anendnents are viewed to
di scourage inposition of nonetary and other sanctions under the
Rul e where conduct does not reach the point of clear abuse.
Anyanwu, at 694.

I n application of all of the foregoing, we find that plaintiff
and her counsel have cone perilously close to a blatant violation
of Rule 11. Nevertheless, we shall exercise our discretion and
defer the inposition of the requested sanctions at this tinme and on
the basis of the existing record. In so holding, however, we
strongly caution plaintiff and her attorney agai nst the institution
of any future lawsuits or notions by which she tries to again
resurrect the clains and contentions asserted both in this action
and in the preceding one. VWhile we do not doubt the sincerity of
plaintiff's belief that her clains are viable and were not
previously litigated, we rem nd her and her counsel that m staken
j udgnent, ignorance of the |aw, or personal belief with regard to
what the | aw shoul d be do not excuse and will not provi de a defense
to a subsequent sanctions notion. Thus, should plaintiff and/or
her attorney again file any such pleadings or notions in the
future, a notion for appropriate sanctions and an injunction wl|
be gladly entertained at that tine.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RUTH S. KUHNS, on behal f of : CaVIL ACTI ON
herself and all others :
simlarly situated

NO. 97-5981
VS.

CORESTATES FI NANCI AL CORP. , :
Successor to MERI DI AN BANCORP, | NC.:
Successor to the FI RST NATI ONAL
BANK OF ALLENTOMN

ORDER

AND NOW this day of March, 1998, upon

consideration of Defendant's Mtion to Dismss Plaintiff's
Conpl ai nt and for Sanctions and Plaintiff's Response thereto, and

it appearing to the Court that this action is barred by the

doctrine of Res Judicata, it is hereby ORDERED that the Mdtion to
Dismiss is GRANTED, the Mtion for Sanctions is DENED and
Plaintiff's Conplaint is DISM SSED with prejudice.

BY THE COURT:

J. CURTIS JOYNER, J.
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